FEDERAL ELECTION COMMISSION
WASHINGTON DC 20463

AUG = 7 2006
Steven M Salky, Esquire
Zuckerman Spaeder, LLP
1201 Connecticut Ave, N W
Suite 1200
Washmgton, D C 20036-2638
RE MUR 5379
Henberto Valdes

Dear Mr Salky

Based on a complamt filed with the Federal Election Commussion on July 23, 2003, and
information supphed by your chient, Hentberto Valdes, the Comnussion, on February 13, 2004,
found that there was reason to believe Mr Valdes violated 2 U S C § 441b(a), and mnstituted an
mvestigation of this matter

After considermg all the evidence available to the Commussion, the Office of the General
Counsel 15 prepared to recommend that the Commission find probable cause to beheve that a
knowing and waliful violation has occurred

The Commussion may or may not approve the General Counsel's recommendation
Submutted for your review 1s a bnief stating the position of the General Counsel on the legal and
factual 1ssues of the case  Within 15 days of your recerpt of this notice, you may file with the
Secretary of the Commission a bnef (ten copies 1f possible) stating your position on the 1ssues
and replying to the brief of the General Counsel (Three copies of such brief should also be
forwarded to the Office of the General Counsel, if possible ) The General Counsel's brief and
any bnief which you may submit will be considered by the Commssion before proceedmg to a
vote of whether there 18 probable cause to believe a violation has occurred

If you are unable to file a responsive brief within 15 days, you may submut a written
request for an extension of tme  All requests for extensions of trme must be submutted 1 wniting
five days prior to the due date, and good cause must be demonstrated In addition, the Office of
the General Counsel ordmanly will not give extensions beyond 20 days
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A finding of probable cause to beheve requires that the Office of the General Counsel
attempt for a period of not less than 30, but not more than 90 days, to settle this matter through a

concihation agreement

Should you have any questions, please contact Ana Pefia-Wallace, the attorney assigned
to thus matter, at (202) 694-1650

Smncerely,
ﬂw - 2~ " il

Lawrence H Norton
General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 5379
Henberto Valdes )

GENERAL COUNSEL'S BRIEF
L  STATEMENT OF THE CASE

This matter was mitiated by a signed, sworn, and notanzed complamt filed by Ryan
Hampton The complamt alleged that CarePlus Medical Centers, Inc (“CPMC”) coerced its
employees mto making contributions to Miami-Dade County Mayor Alex Penelas® US Senate
campaign commuttee, Alex Penclas US Senate Campaugn (“the Penelas Committee™) The Vice
President and Ciuef Operating Officer of CPMC was, at all relevant times, Henberto Valdes
Based on his alleged role m the activity at 1ssue, the Federal Election Commussion (“the
Commussion”™) found reason to believe that Mr, Valdes violated 2U S C § 441b(a) The ensuing
mvestigation uncovered facts that demonstrate Mr Valdes knowingly and willfully violated the
Federal Blection Campaign Act of 1971, as amended (“the Act”) Thus, the General Counsel 15
prepared to recommend the Commission find probable cause to believe that Henberto Valdes
knowingly and willfully violated 2 U S.C § 441b(a)

CPMC operated patient care facilities throughout south Flonda. Miguel B Fernandez
was the President and Chuef Executive Officer of CPMC Mr Valdes, as Vice President, was
second m command at CPMC and m that capaocity, oversaw CPMC’s pationt care facihities and
the centers’ admmistrators See CPMC's Objections and Responses to the Commussion’s
mmunmfummanmmms.mmln
(Orgamzational Chart); Bduardo Rubio Depomtion (“Rubio Dep ™), pp 24-26 BEduardo Rubuo,
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MUR 5379 2
General Counsel’s Brief'
Henberto Valdes

Drrector of Operstions, was 1 charge of the day-to-day operations of the medical centers and
reported directly to Mr. Valdes, as did Dr. Jose Perez, CPMC’s Medical Director See Rubio
Dep, pp 24-26, Dr Jose Perez’s Objections and Responses to the Commission's Interrogatories
snd Request for Production of Documents, (May 3, 2005),p 2 Admmstrators were required to
attend meetings with Mr. Rubio on & weekly bams and Mr. Valdes attended all of those meetings,
for at least a portion of each meeting Rubio Dep, pp 32, 129-30  Dr. Perez held monthly
mectings with the Physicians-In-Charge from all of the centers. Jd at 132-33 Mr Valdes
attended some of those mectings as well Jd at 134

In early 2003, Maami-Dade County Mayor Alex Penelas asked Mr Fernandez to help
raise money for his campaign for the US Senate Mr Fermmandez, m tumn, asked Mr Valdes to
assist him 1n raismng funds for Mayor Peneclas’ campaign  See Miguel B, Fernandez Deposition
(“Fernandez Dep "), pp 28-31 Mr. Valdes told Mr Rubio that he had a goal of rasing $30,000
for the Penclas campaign from CPMC executives and doctors Rubio Dep,p 30 In particular,
Mr Valdes specified that they should attempt to collect $1,000 per doctor at CPMC Id at 62-
63 On March 24, 2003, Mr. Valdes sent an e-mail to the center admmistrators at CPMC's
patient care faciliies The o-mail stated

The following 15 directed to all physicians and executive level staff at

CarePlus Medical Centers Inc  Mr Michael B. Fernandez, owner and Chuef
Executive Officer of CaroPlus Medical Centers Inc 1s askmng for your help.

Alex Penoclas, Dade County Mayor and strong supporter of Mike Fermnandez
and CarePlus Medical Centers 15 running for United States Senate. He has
been working closely with Mr. Mike Fernandez and other commumty
leaders 1o effect change m the mdigent care programa that could represent
opportunities for companies like ours to increase revenue while serving our
indigent populstion and providing alternatives other than Jackson Memorial
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General Counsel's Brief
Henberto Valdes

Mr Miko Fernandez 15 asking each of you for a $1,000.00 campaign
contnbution for the Alex Penelas for Senate Campaign The deadline for
this contnbution is Friday the 28 He has asked for an accountmg of the
mdividuals that donate and those that did not. He will be contacting the
mdividuals that donate to thank you personally I am sure you are probably
wonderng why Mike Fernandez does not make the contnbution himself 1
am sure he would if he could E would be 1llegal, as mdividual maximum
allowable contributions are $2,000.00 As panful as this may seem, 1t will
not be any easier tomorrow so pull out your checkbooks and write the check
today to the order of Alex Pinelas (sic] for Senate and the check must be
dated Apnl 2, 2003 or Iater

All phymicians, large vendors and executive level staff will be expected to

donate The center adunmstrator has been assigned to collect and submut
the contnbutions to Ed Rubio, Director of Operations

Complamt Exiubit 4 (“Compl Ex ")

Thus e-mail prompted discussions at CPMC concerning fundraising for Mayor Penelas’
campaign, the topic was discussed during at least one of Mr Rubio's moctings with the
admunistrators and duning at least one of Dr Perez’s meetings with the Phymcians-In-Charge
Rubio Dep , pp 32, 134-35, Jesus Vidueira Answers to Questions 1 4 (Apnl 15, 2004), Dr Jose
Perez Statement (May 23, 2005) (“Perez Stmt ™) and Attachment It also appears that some of
the admimstrators may have handed out copies of Mr Valdes' e-maul to the doctors See Rubio
Dep., pp 106-07 See also Dr. Manual Aran Deposition (“Aran Dep ™), pp 29-32 (discussing
memo doctors recerved at one of the medical centers regarding contributions to the Penelas
campaugn). Further, an agenda for the Phrysicians-In-Charge/Medical Director Meeting of March
27, 2003, hists “Alex Penelas Campaign Fund” as an 1tem on the agenda Perez Stmt and
Attachment Fmally, Mr Vaides acknowledges that durng an admmstrators’ meeting, he asked
the admmmstrators if they would be mterested in supporting the Penelas campaign  Henberto
Valdes Statement § 7 (“Valdes Stmt ™) (September 19, 2003)
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General Counsel’s Bnef
Herberto Valdes

Soon after CPMC'’s admmustrators recesved Mr. Valdes' o-masl dunng the week of
March 24, 2003, Mr Valdes directed CPMC’s Director of Information Technology, Walliam
Bounds, to dolete the o-mail from CPMC’s e-mail server Mr Valdes provided Mr Bounds the
subject hine, the date, and the approximate time of the e-maul to asuist in locating and deletng the
e-mail Mr Bounds, m tum, asked Sherwin Singh, a techmician in CPMC’s mformation
technology office, to handle the actual technical steps mvolved in deleting Mr Valdes® o-mail
Usmg the mformation provided by Mr Valdes, Mr Singh located and deleted this o-mal from
CPMC's e-maul server, and Mr Bounds told Mr Valdes that the o-mail had been deleted See
CPMC's Objections and Responses to the Commussion’s Interrogatories snd Request for
Production of Documents, p. 13 (July 21, 2005)

After the o-ma1l was deleted, Jun DeFede, a reporter for the Miam: Herald, obtained a
copy of Mr Valdes’ e-mail and wrote an article about 1t that sppeared n the Miam; Herald on
March 30, 2003 In hus article, DeFede quoted and paraphrased most of Mr Valdes’ e-mail,
mcludng the statement about who was expected to contnibute to the Penelas campmugn See
Compl Ex 1 Inasubsequent nows article, one CPMC employee reportedly told the Miam:
Herald, “To tell me that a list was going to be kept, and that we are going to know who did and
did not contribute, 1t was just too much strong-srmung for me ” Jum DeFede, Was Helping Hand
From Strong Arm?, The Miaxm Herald, Apnl 8, 2003, st 1B.

Additionaily, after ns o-mml was deleted from CFMC's e-mail server, Mr Valdes
created a shorter, different vermon of his e~maul, which, though never sent to CPMC employees,
stated:

The following should be discussed with all phymcians and executive level
staff at CarePlus Medical Centers Inc  Michael B, Femandez, owner and
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General Coungel's Brief
Hexsberto Valdes

Chuef Executive Officer of CarePlus Medical Centers Inc. 18 asking for your
help.

Alex Pinelas [sic], Dade County Mayor and supporter of CarePlus Medical
Centers 15 running for Umted States Senate. Mr Mike Fernandez 15 asking
each of you for a $1,000 00 campaign contribution for the Alex Pmelas [sic]
for Senste Campaign. The deadlms for this contnbution 15 Friday the 28®
He has asked for an aocounting of the mdividuals that donate We wall be
contacting the mndividuals that donate to thank you personally. I am sure
you are probably wondenng why Mike Femandez does not make the
contnbution himself 1am sure he would 1f he could It would be illegal, as
individual maximum allowable contributions are $2,000.00. As pamful as
this may seem, 1t will not be any easier tomorrow so pull out your
checkbooks and write the check today to the order of Alex Pmelas {sic] for
Senste and the check must be dated April 2, 2003 or Iater

The center admimastrator has been assigned to collect and subnut the
contributions to Ed Rubio, Drector of Operations

CPMC's Objections and Responses to the Commssion’s Interrogatonies and Request for
Production of Documents, at Ex C (Apnl 30, 2004)

In this shorter version of lus e-mml, Mr Valdes deleted or modified certain passages from
lus ongmnal e-mml to make 1t seem less coercive For example, the onginal e-mail stated, “He
[Mr Fernandez] has asked for an accounting of the individuals that donate and those that did not
He wll be contacting the mndividuals that donate to thank you personally ” In the second version,
Mr Valdes deleted the pbrase “and those that did not” and changed “He” to “We * In addition,
Mr Valdes’ revised e-mail did not mclude the sentence that read. “All phrymicians, large vendors
and executrve level staff will be expected to donate ” These changes are mgmficant

In any event, as noted above, despite having revised the e-mal, Mr. Valdes did not send 1t
to CPMC's admumistrators. See Rubio Dep., pp. 120-21. He dud, however, provide 1t to
Mr. Fernandez, who asked Mr. Valdes why there were two o-mails  Accordmg to Mr. Femandez,
Mr. Valdes told ham that he had no idea where the other [onigmal] e-mml came from and demed
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General Counsel's Brief
Henberto Valdes

sending that e-mail to CPMC’s admumstrators. Fernandez Dep , pp 103-04 Mr. Valdes pomted
out to Mr, Fernandez moonsistencies between the o-mml he (Mr Valdes) wrote and the e-mail
Mr. DeFede quoted from in hus article According to Mr Fernandez, Mr. Valdes told him
“somebody must have altered [lus] emml. " See Fernandez Dep., pp. 78-80.
Approxmately six months after he directed Mr Bounds to delete us e-mml from
CPMC'’s o-mauil server, Mr Valdes submitted a swomn written statement to the Commussion m
which he stated that he had been unable to locato hus ongmal e-mal See Valdes Stmt § 12
(September 18,2003) Mr Valdes omutted from Ins swomn statement the matenial fact that he
directed Mr Bounds to delete hus onginal o-mail from CPMC’s e-mal server m March 2003

The Act makes 1t unlawful for corporstions to make contributions or expenditures 1n
connection with any election of any candidate for Federal office 2USC § 441b(s) In

addition, corporate officers and directors are prolibited from consenting to such contnbutions or
expenditures Jd Commussion regulations also prohibat facilitating the making of contnbutions
to candidates or political commuitees Factilitation means using corporste resources or faciliies
to engage m fundraising actrvities i connection with any Federal election 11 C.F.R.

§ 114 2(f)(1) One manner of facilitatmg the making of contributions 1s through the use of
coercion, such as the threat of a detnmental j0b action, the threat of any other financial reprisal,
or the threat of force, to urge any individual to make a contnibution or engage m findraising
activities on behalf of a candidato or political commuttee. 11 C.F R. § 114.2(£)(2)
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Mr. Valdes' onginal e-mml sent a clear message to employees that they were obhigated to
contribute to Mayor Penelas’ Senate campaign Employecs were informed in the e-mail that ther
employer, the Presudent and CEO of CPMC, not only “expected” all physicians and executive
level staff to contribute $1,000 each, but that he would be appnised of who did not comply with
this expectation Thus, recipients of Mr Valdes’ ongmnal e-mml could reasonsbly infir (and did
mfer) that filure to contnbute to Mayor Penelas’ U S. Senate campagn would be detnmental to
their employment st CPMC See MUR 5268 (Kentucky State District Council of Cazpenters)
(finding probable cause to belisve facilitation took place through coercion where employees felt
mtimdated mto making the suggested contnbutions) Cf, MUR 4780 (Hams) (finding no
reason to believe facihitation took place and no evidence of coercion mn part because the
Respondents kept no records and made no mquinies regarding who contributed)

The Act also addresses violations that are knowmg and wiliful See2US C
§ 437g(a)(5)XB) The knowing and wllful standard requires knowledge that one 15 violating the
law The phrase “knowing and wallful” indicates that “acts were committed wath full knowledge
of all the relevant facts and & recogmtion that the action 18 prolubited by law " 122 Cong Rec
H3778 (dmuly ed. May 3, 1976), see also AFL-CIO v FEC, 628 F.2d 97, 98, 101-02 (D C Cur),
cert demed, 449U S 982 (1980) (noting that a “wiliful” violation mcludes “such reckless
dasregard of the consequences as to be equivalent to a knowing, conscious, and deliberate
flaunting of the Act,” but concluding on the facts before 1t that this standard was not met) (cited
i National Right to Work Comm v FEC, 716 F 2d 1401, 1403 (D C Cur. 1983)).-

An inference of knowing and willful conduct may be drawn “from the defendant's
elaborate scheme for disgmeng™ hus or her achions Unuted States v Hophans, 916 F 2d 207,
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General Counsel’s Brzef
Heaberto Valdes

214-15 (5th Cir 1990) The evidence need not show that the defendant “had specific knowledge
of the regulations” or “conclusively demonstrate” a defondant’s “state of mind,” 1f there are
“facts and crrcumstances from which the jury reasonably could infer that [the defendant] know
her conduct was unsuthonzed and illegal * Id at 213 (quoting United States v Bordelon, 871

F 2d 491, 494 (5th Cir ), cert demed, 439 U.S 838 (1989))

Under the facts and circumstances here, 1t 15 reasonable to mfer that Mr, Valdes knew Ins
conduct wasillegal Specifically, Mr Valdes sought to disguise lus ongmal e-mail by preparing
a shorter, different version of the e-mail, which did not include the coercive language from lus
ongnal e-mail, and then denying suthorship of the ongmal e-mal when confronted by
Mr Femnandez about it Further, Mr Valdes took steps to conceal his ongmal e-mail by directing
a subordmate to delete 1t from the cosporation’s e-mail server, a material fact that he onutted
from his sworn statement to the Commussion

Finally, Mr Valdes was given the opportumty to explam his actions by testifymg at a
depomtion 1n fhus matter However, Mr Valdes mvoked lus Fifth Amendment right not to testify
mn response to the deposition subpoena | See Valdes Affidawit (July 8, 2005) Mr Valdes’
mnvocation of lus Fifth Amendment night not to testify in this matter further supports an mference
that he knew lus conduct was tllegal See Baxter v Palmugiano, 425 U S. 308, 318 (1976) (“the
Fifth Amendment does not forbid adverse mferences agamst parties to civil actions when they
refuse to testify m response to probative evidence offered against them . .."); seealso SEC v

! Mr Valdes was aware that mvokmng bus Fifth Amendiment right not to testrfy could lead o the Comamenon
drawmg an adverse mftrence In heu of appesring st hus deposstion, M. Valdes aigned an Affidavit stating, ixier
aha, that the Conxmssion had advised Jum that %t may deaw an adverse mfisrence from his assestion of Ins Fifth
Amendment nights, and that the Cormmsnon may find probabie cause to belwsve that he violsted the Act, based m
past on the adverse milbrence
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General Counsel’s Brief
Heriberto Valdes

International Loan Network, Inc, TI0F Supp 678, 695-96 (D.D C 1991), aff"d, 968 F 2d 1304
(.C. Crr 1992) (adverse mference drawn from defendants’ assertion of therr Fifth Amendment
nght not to testify duning depositions), Pagel, Inc v S E C, 803 F 2d 942, 94647 (8* Cir 1986)
(agency did not err 1 takmg into account adverse mference based on broker-dealer’s mvocation
of Fufth Amendment privilege agamst self-mcnmmation), Cerrone v. Shalala, 3 F Supp 24
1174, 117503, 1180 (D Colo 1998) (agency’s finding, based 1 part on adverse mference
drawn agamnst disability benefit recipient who 1nvoked the Fifth Amendment, was supported by
substantial evidence)

Thus, because Mr Valdes disgmsed and concealed his e-mail and mvoked hus
Fifth Amendment night not to testify m this matter, the Comnussion can conclude that
Mr Valdes knew that using coercion to solicst CPMC employees to contrbute to Mayor Penclas’
Senate campaign was tllegal By consenting to CPMC’s facilitating the making of contnibutions
to the Penelas Commuttee he thereby consented to CPMC's 1llegal corporate contnbutions For
the reasons discussed above, the General Counsel 18 prepared to recommend that the Commission
find probable cause to believe that Mr Valdes knowingly and wallfully violated 2 U S C

§ 441b(e)
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Find probable cause to believe that Heriberto Valdes knowmgly and willfully violated
2USC §441b(a)

Date

2
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8 General Counsel

9
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12 Lhorlly. T.Votden). 4
13 RhondaJ Vosdingh csT

14 Associate General Counse] for Enforcement
15
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18 ” .
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20 E Tompkins

21 Assistant General Counsel
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27 Attomey
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33 Attornoy



